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IS LIMITING RECOVERY FROM RAILWAY 
RELIEF FUND FORBIDDEN BY FED- 
ERAL EMPLOYERS’ LIABILITY ACT? 





In Rodell v. Relief Department of C., B. 
& Q. R. Co., 118 Minn. 449, 137 N. W. 174, 
it was held that a provision in an insurance 
contract issued by the railway relief depart- 
ment of a railroad, that no money there- 
under should become due till all claims 
against the railroad arising out of in- 
sured’s death should be released, was op- 
posed to express provisign in the federal 
Employer’s Liability Act and therefore 
void. 

In Wilson v. Grand Trunk Ry. Ins. & 
Provident Soc., 98 Atl. 478, decided by New 
Hampshire Supreme Court, a provision in 
a similar contract by a railroad’s relief de- 
partment that only one-half of the sum of 
the policy should be payable where injury 
or death was suffered by an employe, unless 
and until an action therefor shall have been 
formally withdrawn or dismissed, was 
ruled not to be affected by such provi- 
sion of the federal Employers’ Liability 
Act. 

Both of the above courts concede that 
the question is one of federal law, the for- 
mer contending that it has been settled by 
Mondou v. N. Y., N. H. & H. R. Co., 223 
U. S. 1, and the latter that it has not been 
passed upon by U. S. Supreme Court. 

The provision in the federal Employers’ 
Liability Act is that: “Any contract, rule, 
regulation or device whatsoever, the pur- 
pose or intent of which shall be to enable 
any common carrier to exempt itself from 
any liability created by this act, shall be to 


that extent void.” 


The Mondou case did not have before it 
any question of insurance in the relief de- 


‘partment of a carrier, but it appears con- 


ceded in both of the State cases referred to, 
that the liability of such a department was 
the liability of the railroad itself and the 





fact that it provides, one for absolute ex- 
emption thereunder, and the other for par- 
tial exemption, of the railroad, does seem 
designed to enable the railroad to exempt 
itself from liability created by the Employ- 
ers’ Liability Act, by means of a contract 
merely collateral to such service. 

The Mondou case said: “Next in order 
is the objection that the provision (in the 
federal Employers’ Liability Act) declaring 
void any contract, rule, regulation or de- 
vice, etc., is repugnant to the Fifth Amend- 
ment to the Constitution as an unwarranted 
interference with the liberty of contract. 
But of this it suffices to say, that, if Con- 
gress possesses the power to impose that 
liability, which we here hold that it does, 


it also possesses the power to insure its 
efficacy by prohibiting any contract, rule, 
regulation or device in evasion of it.” 
This does not get us far. We are still 
left to say to what the provision, consider- 
ing that it is constitutional, applies. 

The Minnesota court says: “The act of 
Congress is not aimed at relief departments. 
It merely eliminates from the membership 
certificates or contracts such provisions as 
the one which the defendant herein insists 
shall be complied with. The remainder of 
the certificate stands as a valid substituting 
contract. With the void provision out of 
the contract, its terms are clear that plaintiff 
is entitled to the sum sued for.” 

The New Hampshire court, discussing 
the federal act, says: “The -provision that 
the agreement for exemption from the lia- 
bility imposed by the act ‘shall to that ex- 
tent be void,’ indicates an intention to care- 
fully limit its application to the relation be- 
tween the employer and employe as such. 
If the intent had been otherwise, it is prob- 
able the declaration would have been that 
such provision should be wholly void. It is 
not unlikely that the statute was so drawn, 
because of the question which might other- 
wise arise of the power of Congress to regu- 
late contracts between insurer and insured.” 

We are unable to follow this reasoning. 
It is not to be disputed that a carrier may 
enter into any contract of insurance with 
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its employe, that they may choose to make. 
If, however, the carrier attempts by way of 
device in and through such a contract to 
exempt itself from any liability it is un- 
der by reason of the federal act, is not 
the effect the same as were it dealing 
with the employe as such? The employe 
is permitted insurance, partly paid for by 
the employer. It therefore deals with 
him as an employe. While the contract is 
in some way collateral, yet there is an 
interdependence between it and the con- 
tract of employment. Even if this 
were not so, would it not still be a 
direct attempt to reduce or extinguish em- 
ployer liability? 

‘The New Hampshire court further says: 
“The circumstances under which this (fed- 
eral) statute was enacted strongly tend to 
show that Congress was using every pre- 
caution to so frame the act that it would 
not be adjudged to be invalid, because it 
undertook to regulate matters beyond Con- 
gressional control.” But this merely de- 
clares that Congress was proceeding in fear 
and trembling, but the Mondou case says 
this fear was unnecessary. 

The New Hampshire court again says: 
“If the incorporation of the society is to be 
treated as merely a device of the railway, 
so that the two corporations are to be treat- 
ed as one, the plaintiff is no better off. The 
contract is then no more than an agreement 
by the railway to pay the beneficiary $500 
as a return for the premiums paid by the 
employe, and also to pay from its own funds 
an additional $500 if the employe and his 
representatives refrain from bringing suit. 
The right to sue is left intact, and Con- 
gress has not attempted to deal with agree- 
ments which stop at that point. To extend 
this provision of the statute so as to include 
the transaction here in question would be 
an attempt ‘to regulate persons because they 
engage in interstate commerce,’ rather than 
to regulate such commerce.” 

It seems to us that it is an attempt 
to cut out one, who has acquired a 
claim of right under interstate com- 





merce, of that right by a device, 
which, whether so intended or not, 
has such a direct relation to that end, that 
it should be deemed opposed to the pro- 
vision considered by the two State courts 





in their opinions. The railroad treats the, 


employe as being in interstate commerce, ~ 


and by a contract or device attempts not 
to gut down his recovery for injury therein 
directly, but to make him sacrifice some 
right he acquires not in a wholy collateral 
contract. It gives the employe what will 
become a vested interest when the insurance 
matures and then attempts to defeat it or 
split it in half, if he does not release a claim 
under the federal act. May it hold out a 
threat of thigekind? 








NOTES OF IMPORTANT DECISIONS. 





COMITY—STATUTORY ASSIGNEE PRO- 
TECTED BY FAITH AND CREDIT CLAUSE. 
—In Van Tuyl v. Carpenter, 188 S. W. 234, de- 
cided by Supreme Court of Tennessee, the 
court goes into much disquisition and then, as 
we understand the case of Converse v. Hamil- 
ton, 224 U. S. 243, misinterprets a decision, 
which to our mind makes all of its other discus- 
sion merely academic. 

The question involved was the right of a 
New York official to sue stockholders of an in- 
solvent trust company upon their double lia- 
bility. The question, then, was whether the 
New York statute vested in the officer the right 
of action anywhere—in New York or elsewhere. 
If it did, there was an end of the question, and 
so also, if it did not. The statutory officer 
having power to sue, as “a quasi-assignee and 
representative of the creditors, was invested 
with their rights of action against the stock- 
holders and. was charged with the enforcement 
of those rights in the courts of that State and 
elsewhere,” as Hamilton v. Converse said. It 
had been ruled by Wisconsin Supreme Court, 
that such an officer was like a receiver in 
chancery and public policy as or not discourag- 
ing the extending of comity could be invoked 
against him, and this ruling was in Hamilton 
v. Converse reversed. 

The Tennessee court in the following lan- 
guage in support of which it cites, among 
others, the above case, says: “However, if we 
were at liberty to disregard the reasons already 
stated, there is another ground canclusive 
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against the complainants. The right of action, 
if any, is not in the bank, but in the superin- 
tendent of banks. His right is rooted in the 
statute, but that statute gives him no right to 
sue in a foreign State. Such vestiture has been 
held by the highest authority, an essential 
prerequisite.” But the vestiture does not have 
to be expressly stated. It arises out of the 
protection the statute enjoys under the faith 
and credit clause, and for solution of the ques- 
tion involved the only necessary thing to do 
is to inquire what the statute means and if 
its meaning shows the exercise of constitution- 
al power by the New York Legislature. All 
other discussion was vox et preterea nihil. 





ACCIDENT INSURANCE — SUNSTROKE 
ARISING FROM EXPOSURE TO HEAT IN 
COURSE OF DUTY.—An insured carried an ac- 
cident policy which provided against “sun- 
stroke, freezing or hydrophobia, due in either 
case to external, violent and accidental means, 
independent of all other causes.” 

The Supreme Court of Georgia held that 
where a railroad fireman, occupying a position 
on the sunny side of his cab, was on a hot day 
also exposed to the heat of the engine, which 
he was continuously firing, became overheated, 
was taken with a high fever and suffered a 
sunstroke, his death did not come within the 
terms of the insurance. Continental Casualty 
Co. v. Pittman, 89 S. E. 716. 

It was said “there is nothing in the evidence 
to show that the sunstroke was due to ‘external, 
violent and accidental means’ within the mean- 
ing of those terms as employed in the policy 
sued upon. Bryant v. Continental Casualty Co. 
(Tex. Civ. App.), 145 S. W. 636, and cases there 
cited.” 

This case finds support in Elsey v. Fidelity 
& Casualty Co. (Ind. App.) 109 N. E. 413; 
Lickliten v. Traveling Men’s Assn. (Iowa), 151 
N. W. 479; Md. Casualty Co. v. Morrow, 213 
Fed. 599, 130 C. C. A. 179, 52 L. R. A. (N. S.) 
1213; Semaucik v. Cas. Co., 56 Pa. Super. Ct. 
892. 

But the word accident is given a meaning 
more extended than these cases give it. Thus, 
where one shoots an officer and is killed by 
him when he flees, recovery may be had. Ry. 
Mail Assn. v. Mosely, 211 Fed. 1. And where 
one is murdered without his fault. Protective 
Assn. v. Fawcett (Ind. App.), 104 N. E. 991. 

And it seems to us that making the work in 
which insured exposed himself to the conse- 
quence of sunstroke, a contributing cause there- 
of is not a fair construction of the policy in 
the Georgia case. If one freezes while working, 
that his work necessitated exposure ought not 
to relieve insurer. If he works so hard his 


. freeze. 





vitality is lessened, this is what causes him to 
If he becomes overheated, should not 
the same. rule apply? How could a purely ac- 
cidental sunstroke occur? The Elzey case said 
if insured was walking to his work in his cus- 
tomary way, sunstroke overtaking him would 
not be accidental. What has his customary 
way got to do with such a case? May a man 
getting his foot hung in. a trap in the sun re- 
cover and one walking to work not? Does not 
the policy take inte consideration the work in 
which an insured is engaged? If so, in what 
way? The Indiana case would allow beneficiary 
to recover for death of a tardy employe hur- 
rying to his work, but not if he were prompt 
and proceeding there in his customary way. 





COMMERCE — STATE LAW REQUIRING 
LABELING OF EGGS AS “IMPORTED.”—It is 
somewhat difficult to say whether a California 
statute requiring each egg shipped in to a mer- 
chant from the outside to be sfamped or print- 
ed on the end with the word “Imported,” was 
by the Supreme Court of California declared 
to be not within State police power, because 
of its onerousness on dealers, or because it in 
no way tended to the protection of public 
health. Ex parte Foley, 158 Pac. 1034. 

The court says: “This statute is very bur- 
densome. It requires the importer of eggs to 
open the original packages and to bear the ex- 
pense of handling and marking each egg and 
by this costly process the purchaser is not as- 
sured that the unmarked domestic egg is young- 
er or sounder than the one so carefully labeled. 
* * * This statute, if enforced, would invoke 
against eggs shipped from all other countries 
the prejudice against those brought here from 
China or Japan involving of necessity long sea 
voyages. Proper statutes could doubtless be 
framed, based upon the age, manner of pack- 
ing and method of shipment of eggs brought 
into this State from afar, and the public might 
be protected from the danger of purchasing as 
fresh eggs those imported under adverse con- 
ditions. But this is not such a statute. Its 
sole criterion of alien origin is no proper find- 
ing of inferior quality and therefore its bur- 
densome exactions amount to an unjust attempt 
to exercise the police power.” 

We greatly sympathize with the court in its 
reasoning to get rid of a statute which easily 
could have reached the end sought in a less 
tedious and costly method. It would have been 
entirely sufficient to require packages of eggs to 
be marked or stamped as directed to be done 
for single eggs. The thing aimed at was to ap- 
prise customers dealing with a retailer. If a 
customer wished to buy one egg he could see 
the package that contained it. In addition, a 
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California merchant could stamp on the pack- 
age the foreign country from which they are 
imported, if he thought, as the court concedes, 
a “prejudice is against those brought here 
from China or Japan.” But is it sufficient for 
a law to be declared outside of police power, 
because, the purpose being lawful, the details 
in its enforcement are very burdensome and 
costly ? 








THE COMMERCE CLAUSE OF THE 
CONSTITUTION, HOW FAR SELF- 


EXECUTING, AND THE EXTENT : 


OF STATE ACTION PERMISSIBLE 
IN THE ABSENCE OF CONGRES- 
SIONAL REGULATION. 





The case of Gibbons v. Ogden,’ deter- 
mined the paramount authority of Con- 
gress to regulate interstate commerce and 
all of the instrumentalities thereof, but left 
undetermined the extent to which the au- 
thority is exclusive. Four years later (in 
1829), this question was presented in the 
case of Willson v. Black-bird Creek Marsh 
Company.” The Black-bird Creek Marsh 
Company erected a dam across Black-bird 
Creek, a small, navigable stream running 
through a marsh, under authority of an act 
of the legislature of the State of Delaware. 
This dam did not permit vessels accustom- 
ed to navigate the stream to pass. Willson, 
an owner of one of these vessels, made room 
for the vessel, to the serious detriment of 
the dam, and was sued for damages on ac- 
count thereof. In his answer, Willson 
charged that he dam was unlawfully con- 
structed, and constituted an interference 
with interstate commerce; that under the 
Commerce Clause of the Federal Consti- 
tution the State was deprived of the right 
to authorize the building of such a dam. 
After stating that if Congress had acted, 
this regulation would be exclusive, the fol- 
lowing language was used: 


(1) 9 Wheat. 1. 
(2) 2 Pet. 240. 





“But Congress has passed no such act. 
The repugnancy of the law of Delaware 
to the constitution is~placed entirely up- 
on its repugnancy to the power to regulate 
commerce with foreign nations and among 
the several states; a power which has not 
been so exercised as to affect the question. 
We do not think, that the act empowering 
the Black-bird Creek Marsh Company to 
place a dam across the creek, can, under 
all the circumstances of the case, be con- 


sidered as repugnant to the power to regu-, 


late commerce in its dormant state, or as 
being in conflict with any law passed on 
the subject.” 

‘Here we have recognized the authority 
of the state, in the absence of Congressional 
action, to authorize the construction of a 
dam across a navigable stream, but no state- 
ment of any rule that will be of service in 
the solution of future questions. 


In 1849, in the case of Smith v. Turner,’ 
it was held by a divided court, and without 
any opinion expressing the views of the 
court, that statutes of the states of New 
York and Massachusetts imposing a tax 
on passengers arriving at ports of those 
states from other states and foreign na- 
tions were in conflict with the Commerce 
Clause of the Federal Constitution and 
void. 


In 1851, in the case of Cooley v. Board 
of Wardens,‘ a regulation by the state of 
Pennsylvania of pilotage was sustained.. Mr. 
Justice Curtis, speaking for the court, 
stated the rule of demarcation between ex- 
clusive national and permissive state regu- 
lation, in the absence of Congressional ac- 
tion, in the following language: 


“Now the power to regulate commerce 
embraces a vast field containing not only 
many, but exceedingly various subjects, 
quite unlike in their nature; some impera- 
tively demanding a single uniform rule, 
operating equally on the commerce of the 
United States in every port; and some, like 
the subject now in question, as imperatively 
demanding that diversity which alone can 


meet the local necessities of navigation. 
** * 


(3) 7 Howard 283. 
(4) 12 Howard 298. 318. 
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“Whatever subjects of this power are in 
their nature national, or admit only of one 
uniform system, or plant of regulation, 
may justly be said to be of such a nature 
as to require exclusive legislation by Con- 


gress.” 


The difficulties in the application of the 
rule have been to determine whether the 
subject matter of regulation is national, ad- 
mitting of one uniform system, or local, per- 
mitting state regulation until Congress acts. 


In 1867, in the case of Crandall v. State 
of Nevada,’ a state tax charged against rail- 
road and stage companies for every passen- 
ger carried out of the state was held to be 
in effect a tax on the passengers for the 
privilege of leaving the state, violative of 
the Federal Constitution and void. 


In 1872, in the case of Case of the State 
Freight Tax,° it was held a tonnage tax 
upon freight transported from one state to 
another constituted a regulation of com- 
merce among the states, violative of the 
Federal Constitution and void. It was also 
held in this case that the transportation of 
commodities by rail was national, admitted 
of a uniform system of regulation, and was, 
therefore, exclusively within the control of 
Congress. The rule was announced in the 
following language: 


“However this may be, the rule has been 
asserted with great clearness, that when- 
ever the subjects over which a power to 
regulate is asserted are in their nature na- 
tional, or admit of one uniform system or 
plant of regulation, they may justly be 
said to be of such a nature as to require 
exclusive legislation by Congress. Surely, 
transportation of passengers or merchan- 
dise through a state or from one state to 
another, is of this nature.” 


In 1875, in the case of Welton v. State 
of Missouri,’ it was held: 


“Commerce is a term of the largest im- 
port. It comprehends intercourse for the 
purpose of trade in any and all its forms, 
including the transportation, purchase, sale 


(5) 6 Wall. 35. 
(6) 15 Wall. 232. 
(7) 91 U.S. 276. 





and exchange of commodities between the 
citizens of our country and the citizens or 
subjects of other countries, and between 
the citizens of different states. The power 
to regulate it embraces all the instruments 
by which such commerce may be conducted. 
So far as some of these instruments are 
concerned, and some subjects which are 
local in their operation, it has been held 
that the states may provide regulations un- 
til Congress acts with reference to them: 
but when the subject to which the power 
applies is national in its character, or of 
such a nature as to admit of uniformity 
of regulation, the power is exclusive of all 
state authority. 


“It will not be denied that that portion 
of commerce with foreign countries and 
between the states which consists in the 
transportation and exchange of commod- 
ities is of national importance, and admits 
and requires uniformity of regulation.” 


In a case that came to the Supreme Court 
of the United States in 1876,° there was in- 
volved the validity of a freight rate and 
passenger fare statute of the state of Wis- 
consin which undertook to regulate not only 
intrastate freight rates and passenger fares 
but freight rates and passenger fares for 
all interstate business having origin or des- 
tination within the state. This act was chal- 
lenged primarily as a violation of the char- 
ter rights of the railway company to fix 
rates, and secondarily, as being confiscatory, 
and incidentally as a regulation of interstate 
commerce. Relief was denied on all grounds, 
the court treating interstate commerce hav- 
ing its origin or destination within the state 
as domestic commerce, and subject to state 
regulation in the absence of Congressional 
action. 


This opinion is a marked departure from 
the rule declared in the previous cases deal- 
ing with similar controversies. In a sub- 
sequent opinion, the conclusion that a state 
may regulate any part of an interstate rate, 
in the absence of Congressional action, was 
reversed and apologized for. 


(8) Peik v. Chicago & Northwestern Rwy. 
Co., 94 U. S. 164. 
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In 1887, in the case of Hall v. DeCuir,® 
a statute of the state of Louisiana which 
required common carriers engaged in inter- 
state commerce to give to all persons, in- 
cluding those of African descent, travel- 
ing in that state upon public conveyances, 
equal rights and privileges in all parts of 
the conveyance without distinction or dis- 
crimination on account of race or color, 
was held void. The statute was one at- 
tempting to compel the intermingling of 
the races, and in its effect the reverse of 
the modern separate coach statute. It was 
said that state regulation which imposes a 
direct burden upon interstate commerce, or 
directly interferes with its freedom, en- 
croaches upon the exclusive power of Con- 
gress, and that the statute under consider- 
aticn was subject to this objection; that it 
did not act upon business through local in- 
strumentalities to be employed after coming 
within the state, but directly upon such 
business as it came into the state from 
without or as it went out from within. 


In 1880, in the case of Lord v. Steam- 
ship Company,”® it was held that commerce 
on the high seas between ports of the same 
state, was interstate commerce and subject 
to regulation by Congress. 


In 1884, in the case of Gloucester Ferry 
Co. v. Pennsylvania," it was held that the 
state of Pennsylvania was without author- 
ity to tax the capital stock of the Glou- 
cester Ferry Company, a New Jersey cor- 
poration, the sole business of which was 
transportation by ferry boat of persons and 
property from New Jersey to Pennsylvania 
and from Pennsylvania to New Jersey. In 
this case it was said: 


“And it needs no argument to show that 
the commerce with foreign nations and be- 
tween states, which consists in the trans- 
portation of persons and property between 
them, is a subject of national character, 
and requires uniformity of regulation. 
Congress alone, therefore, can deal with 


(9) 95 U. S. 4865. 
(10) 102 U. S. 541. 
(11) 114 U. S. 196, 204. 





such transportation; its non-action is a 
declaration that it shall remain free from 
burdens imposed by state legislation. 
Otherwise, there would be no protection 
against conflicting regulations of different 
states, each legislating in favor of its own 
citizens and products, and against those of 
other states. It was from apprehension of 
such conflicting and discriminating state 
legislation, and to secure uniformity of 
regulation, that the power to regulate com- 
merce with foreign nations and among the 
the states was vested in Congress.” 

In 1886, prior to the enactment of the 
Act to Regulate Commerce, in the case of 
Wabash, etc., R. Co. v. IIlinois,’* there 
was involved a statute of the state of IIli- 
nois prohibiting railways within that state 
from charging or receiving for transporta- 
tion of passengers or freight, of the same 
class, the same or a greater sum for any 
distance, than for a longer distance. The 
Supreme Court of Illinois had held this 
statute applicable to interstate transporta- 
tion, and not a prohibited regulation of in- 
terstate commerce. In doing so it had re- 
lied upon the opinion of the Supreme Court 
of the United States in the Peik case, supra. 
Mr. Justice Miller, who delivered the opin- 
ion of the court in the Wabash case, said 
that in the Peik case the question of the 
charter rights of the railway company to 
fix its own rates, and the matter of confis- 
cation, had overshadowed the question of 
the violation of the Commerce Clause of 
the Federal Constitution by the application 
of the state statute to interstate rates, and 
that the rules there declared had been upon 
inadequate consideration; that this was 
manifest because of the conflict of that 
rule with other decisions of the court ren- 
dered shortly prior to the decision in the 
Peik case. The opinion concludes with the 
following language, referring to the regu- 
lation of interstate rates: 


“That this species of regulation is one 
which must be, if established at all, of a 
general and national character, and cannot 
be safely and wisely remitted to local rules 
and local regulations, we think is clear from 


(12) 118 U. S. 657. 
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what has already been said. And if it be 
a regulation of commerce, as we think we 
have demonstrated it is, and as the Illinois 
court concedes it to be, it must be of that 
national character, and the regulation can 
only appropriately exist by general rules 
and principles, which demand that it should 
be done by the Congress of the United 
States under the Commerce Clause of the 
Constitution.” 


In 1891, in the case of Crutcher v. Ken- 
tucky,™® an act of the Legislature of Ken- 
tucky regulating agencies of foreign express 
companies, and requiring among other 
things the securing of a license to conduct 
an interstate express business in the state, 
was held void, the court using the follow- 
ing language: 


“If a partnership firm of individuals 
should undertake to carry on the business 
of interstate commerce between Kentucky 
and other states, it would not be within 
the province of the state legislature to ex- 
act conditions on which they should carry 
on their business, nor to require them to 
take out a license therefor. To carry on 
interstate commerce is not a franchise or 
a privilege granted by the state; it is a 
right which every citizen of the United 
States is entitled to exercise under the Con- 
stitution and laws of the United States; 
and the accession of mere corporate facili- 
ties, as a matter of convenience in carrying 
on their business, cannot have the effect of 
depriving them of such right, unless Con- 
gress should see fit to interpose some con- 
trary regulation on the subject.” 


In 1893, in the case of Covington Bridge 
Co. v. Kentucky,’* the court held an act 
of the Legislature of Kentucky, which un- 
dertook to prescribe toll charges for the 
use of a bridge across the Ohio river, be- 
tween Covington and Cincinati to be a reg- 
ulation of 
within the powers of the state. 


In 1902, in the case of Louisville & Nash- 
ville R. Co. v. Eubank,’® there came to the 
Supreme Court of the United States the 
question of the validity of a provision of 


(13) 141 U. S. 47. 
(14) 164 U. S. 204. 
(15) 184 U. S. 27. 


interstate commerce and not. 





the Kentucky Constitution which made it 
unlawful for a carrier to charge more for 
a shorter than for a longer haul, under 
similar condition, the shorter haul being 
included in the longer. The Court of Ap- 
peals of Kentucky held this provision ap- 
plicable to interstate commerce, and a 
proper regulation thereof. This action was 
reversed by the Supreme Court of the 
United States on the ground that it re- 
sulted in a regulation by the State Con- 
stitution of interstate commerce, which it 
was held was violative of the Commerce 
Clause of the Federal Constitution. 


In 1902, in the case of Hanley v. Kansas 
City Southern Rwy. Co.,"° it was held that 
a state is without authority to regulate 
the rate or charge for transportation be- 
tween two cities within the state where the 
commodity moves without the state on its 
journey. 


In 1910, in the case of Western Union 
Telegraph Company v. Kansas,’* there was 
involved the validity of a statute of the 
state of Kansas requiring the Western Un- 
ion Telegraph Company, as a _ condition 
precedent to engaging in local business 
within the state of Kansas, to pay to the 
treasurer of that state, for the benefit of 
the school fund, a fee, being a certain per- 
centage of its capital stock, representing 
all of the property of the Telegraph Com- 
pany, whether employed within or without 
the state, or in intrastate or interstate com- 
merce. It was insisted that the state of 
Kansas had the right to determine upon 
what condition a foreign corporation would 
be permitted to engage in local business 
within that state, and to prescribe, as a con- 
dition precedent to the exercising of that 
right the payment of such a tax. The court 
held the right of the Telegraph Company 
to continue the transaction of its local busi- 
ness in Kansas could not be made to de- 
pend upon its. submission to a condition 
prescribed by that state which was hostile 


(16) 187 U. S. 617. 
(17) 216 U. §, 1. 
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to both the letter and the spirit of the 
Federal Constitution ; that the company was 
not bound to surrender its constitutional 
exemption from state taxation in respect 
to interstate business and property outside 
the state as a condition precedent to en- 
gaging in local business within the state. 


In 1912, in the case of Railroad Commis- 
sion of Ohio v. Worthington,’* involving 
the validity of a rate order of the Ohio 
Commission applicable to coal moving in 
that state for re-consignment to a point 
without the state, the following language 
is used: 


“Tt is not necessary to review the*cases 
in this court which have settled beyond per- 
adventure that the National Government 
has exclusive authority to regulate inter- 
state commerce under the Constitution of 
the United States; nor to do more than 
reaffirm the equally well settled proposition 
that over interstate commerce transporta- 
tion rates the state has no jurisdiction and 
that an attempt to regulate such rates by 
the state or under its authority is void.” 


In 1913, in the Minnesota Rate Case,’® 
it was held that the discrimination by an 
intrastate rate against interstate commerce 
was one primarily for the action of the 
Interstate Commerce Commission, under 
the Act to Regulate Commerce, and that (p. 
399) : 


“The grant in the Constitution of its own 
force, that is, without action by Congress, 
established the essential immunity of inter- 
state commercial intercourse from the di- 
rect control of the states with respect to 
those subjects embraced within the grant 
which are of such a nature as to demand 
that if regulated at all, their regulation 
should be prescribed by a single authority. 
It has repeatedly been declared by this 
court that as to those subjects which re- 
quire a general system of uniformity of 
regulation the power of Congress is exclu- 
sive. In other matters, admitting of di- 
versity of treatment according to the spe- 
cial requirements of local conditions, the 
states may act within their respective juris- 
dictions until Congress sees fit to act, the 


(18) 
(19) 


226 U. S. 101. 107. 
230 U. S. 342. 





exercise of its authority overrides all con- 
flicting state legislation.” 


It may be noted that prior to the passage 
of the Act to Regulate Commerce the rea- 
sonableness of an interstate rate and the 
matter of discrimination by state action 
against interstate commerce had been held 
to be the subject for judicial ascertainment 
and adjudication; that under the Act to 
Regulate Commerce these questions, and 
many others which had been considered 
judicial have been held to be primarily ad- 
ministrative. 


State legislation, safeguarding the life 
and property, and promoting comfort and 
convenience within its jurisdiction, has 
been sustained where it only incidentally af- 
fects the operations of the carriers in the 
conduct of their interstate business, where 
it does not subject such carriers to unrea- 
sonable demands, and where it is not op- 
posed to federal legislation. The authoriz- 
ing of bridges and dams across navigable 
streams, and the control thereof, is a notable 
example, and the cases sustaining this right 
are numerous. It has, however, been held 
that this right does not extend to railroad 
bridges used in general transportation ser- 
vice, including interstate transportation.” 


A statute of Alabama requiring engineers 
operating railroad engines in that state to 
secure licenses was sustained in Smith v. 
Alabama." 


In the case of Adams Express Company 
v. New York,”* an ordinance of the City 
of New York declaring every person en- 
gaged in the conveyance of packages, par- 


.cels and other articles within or through 


the City of New York to be a public ex- 
pressman, and requiring a license as a con- 
dition precedent to engaging in such busi- 
ness, was held void as applied to the driv- 


(20) St. Clair County v. Interstate Transfer 
Co., 192 U. S. 454; N. ¥. C. & H. R. v. Hudson 
County, 227 U, S. 248. 

(21) 124 U. S. 465. 

(22) 232 U. S. 14. 
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ers of express wagons engaged in inter- 
state commerce; and in Smith v. Texas,” 
a statute of the state of Texas, which made 
it a misdemeanor to serve as a conductor 
on a freight train without having two years, 
prior experience as a brakeman, was de- 
clared violative of the Fourteenth Amend- 
ment to the Federal Constitution, the court 
not finding it necessary to pass upon the 
question of whether or not it was violative 
of the Commerce Clause of the Federal 
Constitution. 


In Hennington v. Georgia,** a statute of 
the state of Georgia, prohibiting the running 
of freight trains on Sunday, was sustained. 

In New York, N. H. & H. R. Co. v. New 
York,” a statute of the state of New York, 
requiring the heating of passenger cars and 
directing guards and guard posts to be 
placed on railroad bridges and trestles, and 
the approaches thereto, was sustained as 
being a proper exercise of the police power 
of the state, and not a violation of the Con- 
stitution of the United States as unduly in- 
terfering with interstate commerce. 


In Nashville, Chatanooga & St. Louis R. 
Co. v. Alabama,”* there was sustained the 
validity of a statute of the state of Ala- 
bama requiring railway locomotive engi- 
neers to be examined as to their capacity 
to distinguish and discriminate between col- 
ors. The statute was held to be within the 
police power of the state, and not an unlaw- 
ful interference with interstate commerce. 
Disposing of this question the following lan- 
guage was used (p. 99): 


“It is conceded that the power of Con- 
gress to regulate interstate commerce is 
plenary; that, as incident to it, Congress 
may legislate as to the qualifications, du- 
ties, and liabilities of employes and others 
on railway trains engaged in that com- 
merce ; and that such legislation will super- 
sede any State action on the subject. But 
until such legislation is had, itis clearly 


(23) 
(24) 
(25) 
(26) 


233 U. S. 680. 
163 U. S. 299. 
165 U. S. 628. 
128 U. S. 96 (1888). 





within the competency of the states to 
provide against accidents on trains whilst 
within their limits.” 

In Chicago, R. I. & P. R. Co. v. State of 
Arkansas (1911),?’ the Full Crew Act of 
the state of Arkansas was held violative 
of the Commerce Clause of the Federal 
Constitution, Congress not having acted in 
regard thereto. It was held in this case 
that the state statute did not prescribe an 
unreasonable number for the crews of 
freight trains, and was not an obstruction 
to or burden on interstate commerce. 


In Erie R. Co. v. Williams,?* the semi- 
monthly pay day statute of New York was 
held valid as a police regulation, and not a 
direct burden upon interstate commerce. 


In South Covington R. Co. v. Coving- 
ton,?° an ordinance of the city of Coving- 
ton applicable to street cars operating be- 
tween Covington, Ky., and Cincinnati, Ohio, 
was held valid in so far as it regulated the 
number of passengers riding on platforms, 
fumigation, ventilation and _ cleanliness, 
Congress not having acted in respect there- 
to, but was held void as a burden upon in- 
terstate commerce in so far as it undertook 
to regulate the number of cars that should 
be operated, and the number of passengers 
that should be allowed in each car between 
interstate points. 


The matter of the regulation of train 
service has been the source of much liti- 
gation, state requirements having been al- 
ternately held valid and invalid upon con- 
sideration of the peculiar facts applicable 
to each transaction. The rule, however, in 
this respect, has been recently summarized 
in the opinion in the case of Chicago, B. & 
Q. R. Co. v. Wisconsin,®® in the following 
language : 


“(1) It is competent for a State to re- 
quire adequate local facilities, even to the 
stoppage of interstate trains or the re- 


(27) 
(28) 
(29) 
(30) 


219 U. S. 453. 
233 U. S. 685. 


235 U. S. 637. 
237 U. S. 220, 226. 
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arrangements of their schedules. (2) Such 
facilities existing—that is, the local condi- 
tions being adequately met—the obligation 
of the railroad is performed, and the stop- 
page of interstate trains becomes an im- 
proper and illegal interference with inter- 
state commerce. (3) And this, whether 
the interference be directly by the legisla- 
ture or by its command through the orders 
of an administrative body. (4) The fact 
of local facilities this court may determine, 
such fact being necessarily involved in the 
determination of the. Federal question 
whether an order concerning an interstate 
train does or does not directly regulate 
interstate commerce, by imposing an arbi- 
trary requirement.” 

The result of the interpretation of the 
Commerce Clause by the Supreme Court 
of the United States may be summarized 
as follows: (1) It confers upon Congress 
full power to regulate commerce among the 
states, and all of the instrumentalities there- 
of, including transportation and transmis- 
sion companies in the matter of their duties 
in respect thereto. Congress is also author- 
ized to prevent discrimination adversely 
affecting such commerce, whether resulting 
from the action of a transportation com- 
pany or a state. (2) As to those subjects 
which require uniformity of regulation, the 
power of Congress is exclusive, and its si- 
lence is equivalent to a declaration that they 
shall remain free from regulation. (3) In 
matters admitting of or requiring diversity 
of treatment, according to special require- 
ments of local conditions, the states may 
act within their respective jurisdictions un- 
til Congress sees fit to do so, and when it 
does its authority supersides all state leg- 
islation. (4) Whether the subject matter 
of regulation is national, and demanding 
that if regulated at all it should be by a 
single authority, or local and subject to state 
action in the absence of congressional leg- 
islation, is a matter to be decided in each 
individual case. (5) The state has full 
power to regulate its internal commerce, 
but in doing so may not discriminate against 
commerce among the states. 


S. T. BLEDsoe. 
Chicago, IIl. 





FRAUDULENT CONVEYANCES— 
CREDITORS. 





GALLOWAY et al. v. SHADDIX. 





72 So. 617. 





Supreme Court of Alabama. June 30, 1916. 





Claims for damages arising from torts are 
within the protection of the statute against 
fraudulent conveyances, and persons having 
such claims, or those charged with the duty of 
reducing them to judgments, are in equity con- 
sidered as creditors, and the doctrine includes 
a personal representative charged with collect- 
ing damages for the wrongful death of his in- 
testate, regardless of whether the damages are 
compensatory or punitive and whether they are 
to be distributed under the homicide statute. 





The bill was filed by appellee as the admin- 
istratrix of the estate of William Perkins, de- 
ceased. It averred that the death of her intes- 
tate was caused by the negligence of the ap- 
pellant, Charles V. Galloway, on July 4, 1913, 
and that on September 25, 1913, appellee as 
administratrix, brought her suit in the city 
court of Gadsden, claiming damages for the 
negligent killing of her intestate against 
Charles V. Galloway, and that on December 4, 
1915, she recovered judgment against him in the 
sum of $2,000; that on July 24, 25 and 30, 1913, 
Charles V. Galloway executed three separate 
conveyances of real estate to the appellant 
Tina V. Galloway, his wife, conveying sub- 
stantially all of his property, which deeds were 
filed for record on July 30, 1913, and that said 
Charles V. Galloway made said deeds without 
consideration, and after appellee’s cause of ac- 
tion had accrued, and were therefore void as to 
appellee; and that said Galloway executed 
fraudulently said deeds to his wife, for the pur- 
pose of hindering, delaying; or defrauding ap- 
pellee in the enforcement of her judgment. 

Culli & Martin, of Gadsden, for appellants. 
Dortch & Allen and Inzer & Inzer, all of Gads- 
den, for appellee. 

MAYFIELD, J. A personal representative 
may maintain a bill to set aside a conveyance 
as fraudulent under our statutes, though his 
only claim or demand against the grantor is a 
judgment for damages for the wrongfully 
caused death of complainant’s intestate. 

Our statutes against fraudulent conveyances, 
in common with the present English statutes 
and similar statutes of other States, have al- 
ways been so construed by the courts as to 
effect the intention of the lawmakers; that is, 
to prevent frauds in the giving away or fraudu- 
lent disposition of property for the purpose of 


ey 7 








wiihd 


ey ey 





YUM 


VoL. 83. 


CENTRAL LAW JOURNAL 


247 








preventing certain persons or classes of per- 
sons from subjecting it to their claims or de- 
mands. Transactions for such purposes are 
viewed by the courts with disfavor, and the 
statutes have therefore received a liberal con- 
struction. The class indicated by the term 
“creditors,” together with other classes men- 
tioned in the statute, has not been defined by 
a narrow or technical interpretation, but has 
been extended so as to include all persons who 
have claims, demands, suits or interests, and 
who may be hindered, delayed, or defrauded by 
such conveyances. Hence persons who are not, 
strictly speaking, creditors may nevertheless 
stand in the equity of creditors, and such are 
given the protection of the statute. 


Claims for damages arising from torts are re- 
garded as within the protection of the statute; 
and persons having such claims, or those 
charged with the duty of reducing such claims 
to judgment or of collecting them, are in equity 
considered as creditors. This doctrine is held 
to include claimants of damages for assault 
and battery, for libel and slander, and for 
breach of promise to marry. And we see no 
reason why it should not include a personal 
representative who is charged with the duty 
of collecting damages for the wrongful death 
of his intestate, which damages, when 
collected, are to be distributed as directed by 
the statute. We can see no reason for denying 
relief merely because the damages ‘recovered 
in such cases are not compensatory, but puni- 
tive only. 


Whatever the damages recovered under the 
homicide statute may be called, they go into 
the estate for distribution as provided by the 
statute; our, and similar statutes, have uni- 
formly’ been held to include all actions or 
claims, though they sound in damages merely. 

As the administrator must bring the action 
at law to recover damages, it would seem that 
he would also be the proper party to file the 
bill to set aside conveyances alleged to be in- 
tended to hinder and delay him in the collection 
and satisfaction of his suit and judgment 
against the wrongdoer. Our statutes, different 
herein from most others, allow simple cred- 
itors, as well as judgment creditors, to file such 
bills; and, as we have said, the personal repre- 
sentative is a person who has a lawful suit, 
damages, or demand, within the meaning of the 
statute, if the wrong which caused the dam- 
ages accrued prior to, or in point of time pre- 
ceded, the gift or conveyance sought to be set 
aside. The personal representative in such 
case must be classed as one having an existing 
right, and not a subsequent one. It is not the 
judgment that creates the relation, but the 





wrong which produces the injury and gives 
rise to the damages which are subsequently 
recovered. 


Our statutes once limited bills of this kind 
to judgment creditors, but they have long since 
been amended so as to include also simple 
creditors. See Gunn v. Hardy, 130 Ala. 642, 
31 South. 443, and Calvert v. Calvert, 180 Ala. 
105, 60 South. 261, both of which cases hold 
in effect that a bill like this can be maintained. 

It is insisted by appellants that as no judg- 
ment had been recovered when the conveyance 
in question was made, no right could be ac- 
quired by subsequently recovering a judgment 
—in other ‘words, that complainant is in the 
class of subsequent creditors, and not in that 
of existing creditors; that to maintain the bill 
in this case, it must be alleged, and therefore 
proven, that the grantor had the actual intent 
to defraud creditors; that a mere constructive 
or presumptive intent to defraud is not suf- 
ficient. We cannot agree to this contention 
or construction of our statutes. Where the 
action is to recover damages for a tort, the 
cause of action is the wrong which proximately 
caused or produced the damages sought to be 
recovered; hence the date of the wrongful act, 
and not of the bringing of the suit, or of the 
recovery of the judgment, fixes the status and 
rights of the parties. The administrator can 
recover damages only when his intestate could 
have recovered had death not resulted from the 
wrong; therefore when he is appointed admin- 
istrator his rights as to the wrongful death 
relate back to the wrong which produced the 
death. It is true our homicide statute provides 
that the damages recoverable are punitive pure- 
ly, and not compensatory, and must be such 
“only as the jury may assess.” This only 
makes the amount recoverable uncertain, and 
within the discretion of the jury. 

Affirmed. 


Note.—Claimant of Injury Suffered by Tort as 
a Creditor—The great majority of decision ap- 
pears to hold that tort as well as contract may be 
the predicate for one being a creditor, but there is 
intimation in a recent New York decision, that 
before injunction to maintain the status quo 


-should issue there ought to be a showing made 


of reasonable probability of recovery by plain- 
tiff. Light v. Fisher, 147 N. Y. Supp. 683, 162 
App. Div. 483. In a Missouri case no question 
of maintaining the status quo was involved, and 
it was held that a judgment obtained in a suit 
for damages could be levied on property con- 
veyed without consideration after right of action 
arose. Carrel v. Meek, 155 Mo. App. 337, 137 
S. W. ro. 

In Washington Nat. Bank v. Betty, N. J. Eq., 
76 Atl. 442, it is said.it is a prerequisite to ob- 
taining any relief by one, who claims damages 
for a tort, that he first shall obtain a judgment 
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upon his cause of action. Wherefore it was held 
that a subsequent debtor by contract could not 
ask for cancellation of a deed made because of 
a threatened suit for damages, which suit was 
never brought. It was said that: “The rule both 
in England and in this state is that the statute 
(against fraudent conveyances) extends its pro- 
tection to all persons having a valid cause of 
action arising from torts as well as from con- 
tracts. * * * Nevertheless, a tort claimant to 
place himself in the position of a lawful creditor 
or person competent under the statute to set 
aside a voluntary conveyance, must reduce his 
claim to judgment, and thus establish a legal 
debt against the fraudulent grantor. When his 
claim has thus been liquidated and established 
as a lawful debt, he may attack a voluntary con- 
veyance made after the liability arose and before 
suit was brought, to defeat his debt, on the 
theory that such judgment when once obtained 
relates back and establishes a debt as of the 
time when the original cause of action accrued.” 
Where there was a claim for tort and defendant 
conveyed his property to prevent the recovery of 
any possible judgment that might be claimed, 
and it turned out that there was no lawful claim, 
the conveyance could not be set aside at the 
suit of a subsequent creditor. Baker v. Gilman, 
52 Barbour 26. The necessity of establishing a 
claim for a tort by obtaining a judgment was 
held in McErwin v. Benning, 8 N. C. 474; Jones 
v. Jones, 79 Miss. 261, 30 So. 651; Detwiler v. 
Lewison, 10 O. C. D. 95. Two interesting cases, 
one in a footnote and the other as regularly 
reportéd in Tennessee discuss the reason and 
principle of allowing recovery, where there is 
fraudulent conveyance, where liability arises out 
of contract as well as out of tort. Farnsworth 
v. Bell 5 Sneed 531; Patrick v. Ford, ibid “—s 








ITEMS OF PROFESSIONAL 
INTEREST. 





RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYERS’ ASSOCIATION 
COMMITTEE ON PROFESSIONAL ETH- 
ICS. 





QUESTION Nu. 108. 

Employment—Employment of attorney by 
corporation to give legal advice to its mem- 
bers,—disapproved. 

A group of business men form a member- 
ship corporation for the purpose, amongst many 
other things, of employing an attorney under 
an annual retainer to supply them (a) with 
reports upon the state of the law applicable to 
any given state of acts of interest in connection 
with the business of any of the members, and 
- (b) to furnish legal advice to the members in 
connection with any of their business affairs. 
The corporation does not advertise that it fur- 
nishes advice, nor does it receive inquiries, 





but it directs any member applying for advice, 
to communicate directly with the attorney, and 
to receive the advice directly from him. The 
attorney is not in any way under the control of 
the association in connection with advice so 
given and he exercises his own discretion and 
independent judgment with respect to all appli- 
cations for advice. I might add that in the let- 
ters sent out to its members, the corporation 
makes the following statement: 


“All inquiries as to legal matters should be 
addressed directly to the general counsel of the 
association, John Doe, at this office, who will 
reply direct. He will make no charge for in- 
formation as to the state of the law applicable 
to any state of facts, except where unusual or 
extended research is required, when he will, 
before proceeding, notify the inquirer as to the 
exact cost.” 

The service which the attorney renders to the 
individual members directly, does not include 
any legal service of any character, other than 
the reporting upon the state of the law and the 
giving of advice in connection with the ques- 
tions submitted. 

The members pay annual dues, out of which 
the lawyer is compensated. 

Is his position unethical or illegal in this 
connection? 


ANSWER No. 108. 

In the opinion of the Committee, the practice 
referred to comes within the condemnation of 
§ 280, Penal Law, as construed in Matter of 
Co-operative Law Co., 198 N. Y. 479; Matter 
of National Jewelers Board of Trade, New York 
Law Journal, March 2nd, 1916; Meisel v. Na- 
tional Jewelers Board of Trade, 90 Misc. Rep. 
19, and is therefore prohibited to members of 
the New. York bar. 





QUESTION No. 110. 


Witness—Compensation for testimony,—dis- 
approved. 

Relation to Client—Withdrawal from trial be- 
cause of client’s refusal to compensate witness 
for testimony,—disapproved. 

A lawyer has a contingent arrangement for 
the prosecution of an action. in which there is 
but one witness with knowledge of the substan- 
tial facts; this witness declines to testify un- 
less compensated for his time and attendance 
at a rate in excess of the legal fees. The client 
refuses to accede to the demand of the witness. 

(a) Can the attorney properly advise his 
client to pay the witness the amount of his ad 
mand? 

(b) Believing that it will be fruitless to rely 
upon eliciting the truth from the witness unless 
his demand is granted, can the lawyer properly 
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refuse to proceed with the trial upon the client’s 
refusal to accede? 
ANSWER No. 110. 

In the opinion of the Committee,— 

The first question (a) should be answered in 
the negative. A lawyer should not advise his 
client to nay money to unseal the lips of a wit- 
ness. 


The Committee deems it desirable to call at- 
tention in this connection to the following ju- 
dicial decisions: “The payment of a sum of 
money to a witness ‘to tell the truth’ is as clear- 
ly subversive of the proper administration of 
justice as to pay him to testify to what is not 
true.” (Matter of Robinson, 151 A. D. 589.) 
It has been held that a contract to pay a wit- 
ness who resides within the state, and is 
amenable to process therein, an amount in ex- 
cess of the legal fees for attending as a witness 
and testifying only as to the facts within his 
knowledge, is contrary to public policy and 
void. (Clifford v. Hughes, 124 N. Y. Supp. 478; 
see also Cowles v. Rochester Folding Box Co., 81 
A. D. 414; Neece v. Joseph, 30 L. R. A. [N. S.] 
278.) But it seems that the payment of the 
actual expenses and a reasonable compensation 
for time lost to persons in impoverished cir- 
cumstances (Matter of Schapiro, 144 A. D.1, 9), 
and perhaps to others (Matter of Robinson, 151 
A. D. 589, 600), is not necessarily improper 
when there is no attempt to influence the testi- 
mony of the witness. Such payment should be 
disclosed to the jury as bearing on the credi- 
bility of the witness. (Green v. Metropolitan 
Street Ry. Co., 60 A. D. 317.) 


(The payment of expert witnesses, being per- 
mitted by law, is not considered by the Com- 
mittee as involved in the question.) 

The second question (b) should also’ be an- 
swered in the negative. An attorney may not 
withdraw from a litigation without just cause. 
The service which he undertakes to render is 
entire. He should advise his client fully re- 
specting the situation, and, if his client insists, 
should subpoena the witness and proceed to 
trial. He need not assume that the witness 
will not tell the truth. 








BOOKS RECEIVED. 





The Law of the Public School System of the 
United States. By Harvey Cortland Voorhees, 
of the Boston Bar. Author of “The Law of 
Arrest in Civil and Criminal Actions,’ Editor 
of “Stimson’s Law Dictionary,” Revised Edi- 
tion. Price, $5.00. “Boston, Little, Brown and 
Company. 1916. Review will follow. 





HUMOR OF THE LAW. 





Capt. Joseph N. Schoppe, of the Carr Street 
Station, one day gave up in disgust the cross- 
examination of a merchant whom he had 
quizzed for several hours about a supposed in- 
cendiary fire. 

“I guess I would have to catch you with a 
lighted match in your hand setting off your 
place before I could convict you,” said the cap- 
tain, mopping his brow. 

“Yes,” replied the prisoner, “but what if I 
had a cigar in the other hand?’—St. Louis 
Post-Dispatch. 





An odd-looking old fellow on his direct exam- 
ination had fixed the date of the difficulty as 
being Thursday. Upon his cross-examination, 
the young attorney was pushing him rather 
closely as to how he was able to tell so posi- 
tively that it happened on Thursday. 

The old man, with one eye sort of squinted 
up and with a smile of satisfaction on his 
lips, replied: ‘Why, I know it was on Thurs- 
day because the next day was Friday.”—Kan- 
sas City Bar Monthly. 





A certain colored woman was called to the 
stand and requested to tell what she saw, in 
her own language, and withcut interruption 
from counsel: 

“Well, suh, judge, as I was leavin’ the gro- 
very stoah with mah pahcels under ma arm, I 
heared an awful scuffle in the alley, and natch- 
urly, bein’ curious, I walks around to _ see 
what’s goin’ on. There was Sam Brown and 
Bill Jones havin’ an awful fuss, and, suh, it 
kept gettin’ wuss and wuss, and finally Sam 
Brown pulls a razor and whips dat nigger 
right across the bean—” 

“Here, here! when referring to that part of 
a man’s anatomy, kindly refer to it as cran- 
ium.” 

The case proceeded, and finally the lawyer 
for the defense thought he could tran her in 
her story, and requested her to repeat it, which 
she did, as follows: 

“Well, I done left the grocery stoah with my 
pahcels, and done heared a scuffle up the alley 
and when I went to see what was wrong, I saw 
Sam Brown and Bill Jones havin’ an awful 
fight, and it kept gittin’ wuss and wuss. and 
finally Sam Brown whipsh out a razor and 
slashes that niggah right across his—ah—his— 
ah—ah— Say, jedge, what did you call dat 
niggah’s bean?’—The Docket. 





Se RAE OR TL REN ETS nT 


i 
f 
he 
\ 





250 CENTRAL LAW JOURNAL 


No. 14 








WEEKLY DIGEST 


Weekly Digest of ALLthe Important Opinions 
ef ALL the State and Territorial Courts of 
Last Resort and of ALL the Federal Courts. 
Copy of Opinion in any case referred to in this digest_may be 

procured by sending 25 cents to us or to the. West Pub. Co. St. 

Paul, Mina. 




















Al bh 
. 1, 14, 38, 66, 89, 92, 
Arizona ......... Bo 
Arkansas 
----18, 30, 32, 35, 44, 68 
California... accencumacerens Oy SO: BO ae 
Cc ieut » 11, 64, 90 
Se intrtsctetemcesspintances 17, 31, 36, 48, 59, 78, 97, 117 
SOT Sane PER EN, ANG ts BH, 47 
6, 7, 13, 42, 77, 86, 101, 108 
sinanepodsonciavespabessineimeasial 63, 96, 109 
jessigepinisenigncnnl 67 
15, 58, 60, 80 


Missouri________ 5, 9, 21, 23, 24, 25, 26, 28, 33, 34, 39, 
40, 49, 52, 53, 54, 55, 56, 62, 69, 71, 72; 75; 76, 


79, 82, 83, 84, 93, 95. 98, 100, 1 
aaa. Sah ° » 105, 106, 112, 
New Hampshire 3 
areata acta “ 51, 1, 94, 118 
37, 88 


South Carolina 




















need 8, 10, 12, 19, 20, 45, 61, 85 
i onal 4, 16, 22, 27, 29, 41, 43, 50, 57, 65, 73; 
74, 81, 87, 107, 110, 113, 116, 120. 

Vermont 


1 Acknowledgment—Fraud.—It is not essen- 

tial to impeachment of certificate of acknowl- 
edgment for fraud or duress practiced on 
grantor that certifying officer should have par- 
ee therein.— Qualls v. Qualls, Ala., 72 So. 
76, 

2. Adverse Possession—Clearing Land.—One 
who has entered upon and cleared land to which 
he has a good title may not extend his posses- 
sion to other land by merely marking a bound- 


ary around it.—Altoona Trust Co 
186 S. W. 515. be ae 


3. ‘Notice to Owner.—The rule that adverse 
possession to result in the acquisition of title 
must be open and notorious does not apply, 
re the owner has actual knowledge of the 
adverse possession.—Pease v. Whitne v. 

98 Atl. 62. ot ees 


4. Assignments—Equitable—An order by a 
building contractor to the owners to pay a ma- 
terialman a certain sum operates without ac- 
ceptance as an equitable assignment of the fund 
to accrue in favor of the contractor.—King v. 
Hardin Lumber Co., Tex., 187 S. W. 401. 


5. Attermey and Client—Agency.—An attor- 
ney has authority as agent to bind his client for 
the price of printing briefs—Mendenhall vy. 
Sherman, Mo., 187 S. W. 271. 

6. Disbarment. — Courts, independent of 
statute, have authority to punish attorneys for 
professional misconduct.—Chreste v. Common- 
wealth, Ky., 186 S. W, 919. 

7. Disbarment.—An attorney who, knowing 
of testimony material to a litigant, discloses 
same to counsel for such litigant only upon con- 
dition that he be employed as associate counsel, 
is guilty of misconduct for which he should be 
punished.—Chreste v. Commonwealth, Ky., 186 
Ss. W. 919. 














8.——Representation.—Congress has the power 
to prescribe conditions upon which attorneys 
will be allowed to represent litigants before any 
of the courts of the government, within certain 
reasonable limitations, if done by general laws 
applicable to all alike, and in advance of serv- 
ices rendered in such courts.—Moyers v. City of 
Memphis, Tenn., 136 5S. W. 105. 

9. Bankruptey—Corporation.—The trustee in 
bankruptcy of a corporation may recover the 
amount received by a director through transac- 
tions with the corporation which resulted in 
wrongful depletion of its capital stock, even 
though all ciaims of creditors* accrued suvse- 
quent to such transactions.—Coleman v. svoth, 
Mo., 186 S. W. 1021. 

10. Mechanics’ Liens.—Under Bankruptcy 
Act, § 67, cl. D, and section 16, held that me- 
chanics’ liens upon the property of a hove! com- 
pany, which had been in 1torce more than four 
months prior to the contractor’s discharge im 
bankruptcy, continued in force against such 
property.—Chickasaw Hotel Co. v. Cc. B. Barker 
Const. Co., Tenn,, 186 S. W. 115. 

11. State Law.—Provisions of state law 
providing tor involuntary insolvency are not 
suspended as to farmers by existence of the fed- 
eral law providing tor voluntary but not invol- 
untary pankruptcy of tarmers.—Pitcher  v. 
Standish, Conn., 98 Atl. 93. 

12. Surety.—That a creditor, whose claim 
had been enjoinea before the debtor Was ad- 
judicatea a bankrupt, joined in favor of a com- 
position, does not discharge the surety on tne 
uwebtor’s injunction pond.—Martin Furniture Co. 
v. Massey, ‘venn., 186 S. W. 461. 

13. Banks and Banking—Corporation, — A 
bank which lends money to another bank in 
excess of the borrower’s charter powers cannot 
defeat recovery by the banking commissioner, 
on insolvency of the borrower of assets pledged 
to secure such loan, on the ground that the con- 
tract 1s wholly void and neither party can ob- 
tain reiier unaer it, since it was merely in excess 
or charter powers, and not outside of the cor- 


poration purposes.—American Southern Nat. 
bank v, Smith, Ky., 186 5S. W. 482. 


14.—-~-Evidence.—In an action to recover a de- 
posit alleged to have been made, where the 
pank’s books whicn did not show: the deposit 
were introduced, evidence of defalcations by the 
cashier which raised an inference that he con- 
verted the deposit is .admissible—Bank of 
Pnoenix City v. Taylor, Ala., 72 So. 264. 

- 15. Passbook.—Printed rules and regula- 
tions in bank passbook which attempt to pre- 
scribe conditions and stipulations contrary to 
statute are void.—City Savings & Trust Co. v. 
Branchieri, Miss., 72 So. 196. 

16. Bills and Notes—Blank for Date.—Where 
the date of a promissory note is left blank by 
the maker, the presumption is that any holder 
has implied authority to insert the true date.— 
Landon v, Foster Drug Co., Tex., 186 5S. W. 434. 

17. Inquiry.—Though circumstances might 
require purchaser of note to inquire into its 
consideration, yet since “fraud in the procure- 
ment” within Civ. Code 1910, § 4288, refers not 
to fraud in original procurement, where there 
was no evidence of fraud of holder, verdict was 
geoperty directed.—Tilley v. Anthony, Ga., 89 S. 

9. 




















18. Waiver.—Whether one who, though 
knowing of failure of consideration of his note, 
gives to its assignee a renewal note, waives such 
defense depends on whether or not he executes 
the renewal on the faith of a false representation 
by the assignee that he was an innocent _— 
chaser.—Moore v. Wade, Ark., 186 S. W. 828. 


19. Boundaries—Monuments.— There is no 
magic in a monument called for so as to make 
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it control invariably, but it controls only when 
regarded as more certain than course or dis- 
tance.—Pritchard v, Rebori, Tenn., 186 S. W. 121. 


20. Parol Evidence—A_ grant of land 
bounded on a street will be referred to the street 
as built and used, and not as shown on a re- 
corded map or plat, but if the land is conveyed 
bounded by a highway, parol evidence is ad- 
missible to show whether the actual or the sur- 
veyed line was intended.—Pritchard v. Rebori, 
Tenn., 186 S. W. 121. 


21. Carriers of Goods—Bill of Lading.—Where 
shipment is interstate, stipulation of bill of lad- 
ing that any claim for loss or damage shall be 
made within four months after delivery to car- 
rier, and, in case of failure to deliver to con- 
signee, within four months after reasonable time 
for delivery, is valid.—Banaka v. Missouri Pac. 
Ry. Co., Mo., 186 S. W. 7. 


22. Burden of Proof.—In action for value 
of cotton destroyed by fire while in transit, upon 
establishment of plaintiff’s prima facie case that 
cotton was destroyed while in defendant’s pos- 
session, burden was on defendant to show want 
of negligence.—Texas & P. 7. Co. Vv. Ww. 
Williamson & Co., Tex., 187 S. W. 354. . 

23. Delivery.—Under shipment to be deliv- 
ered upon indorsement and delivery of bill of 
lading and payment of draft attached, if carrier 
delivers goods without such payment, the ship- 
per may abandon the shipment and hold the 
earrier for the price.—Dyer v. Atlantic Coast 
Line R. Co., Mo., 186 S. W. 529. 

24. Misdelivery. — Under the Carmack 
amendment to the Hepburn Act, making the in- 
itial carrier liable to the holder of the bill of 
lading for loss of property, such liability extends 
to a misdelivery of the property by the final car- 
rier.—Kemper Mill Co. v. Missouri Pac. Ry. Co., 
Mo., 186 S. W. 8. 


25. Waiver.—A provision in bill of lading 
issued upon an interstate shipment, requiring 
claims for loss or damage to be made within 
four months after delivery, could not be waived. 
—Kemper Mill Co. v, Missouri Pac. Ry. Co., Mo., 
186 S. W. 8. 


26. Carriers of Live Stock—Notice of Claim. 
—The effect of failure to give written notice of 
claim for damages to live stock within a certain 
time as required by the bill of lading, is de- 
termined exclusively, as to interstate shipment, 
by federal statutes and decisions.—Johnson v. 
Missouri Pac. Ry. Co., Mo., 187 S. W. 282. 


27. Carriers of Passengers—Limitation of 
Liability—News agent, entitled to transporta- 
tion on defendant road, who had released his 
employer and all roads from liability for acci- 
dents, negligence, etc., held not a passenger, and 
not entitled to benefits of inhibition against 
stipulation limiting carriers’ liability for dam- 
ages from negligence of their employes.—Nevill 
v. Gulf, C. & S. F. Ry. Co., Tex., 187 S. W. 388. 


28. Res Ipsa Loquitur.—The rule of res ipsa 
loquitur applies to injuries received by pas- 
sengers from sudden jerking of freight or mixed 
trains, only when the facts disclose such an ex- 
traordinary jerk or jar as would not happen if 
those in charge had exercised high care, which 
facts must be alleged and proved.—Provance 
v. Missouri Southern R. Co., Mo., 186 S. W. 955. 


29. Chattel Mortgages—Description. — The 
registration of a chattel mortgage, in which a 
mule was described only as a “bay horse mule, 
15 hands high, five years old,” without stating 
its situs was not sufficient to charge third per- 
sons with notice of the mortgagee’s rights.— 
Maloney v. Greenwood, Tex., 186 S. W. 228. 


30. Description, — Description in chattel 
mortgage of “15 acres of growing cotton * * * 
and all other crops or produce” to be planted 
and grown on farm for a certain year held suf- 
ficient to cover a crop of 25 acres of cotton 
grown on such farm.—First Nat. Bank.of Van 
Buren v. Cazort & McGehee Co., Ark., 186 S. W. 
86. 























31. Priority.—Claim of bank, which has sold 
mules under bill of sale, to other mules coy- 
ered by mortgage as those really described in 
bill of sale, does not present issue of priority 
between junior bill of sale and senior mortgage 
officially attested by stockholder in mortgagee 
bank.—Our Bank v. Corry, Ga., 89 S. E. 365. 








32. Commerce—Peddlers.—Where goods were 
shipped to = pat within the state, where de- 
ages, and peddled the contents from house to 
fendant secured them, broke the original pack- 
house, his distribution constituted intrastate 
business.—J, R. Watkins Medical Co. v. Wil- 
liams, Ark., 187 S. W. 663. 


33.——State Law.—Federal Employers’ Liabil- 
ity Act of 1908, which took possession of the 
field of employers’ liability to employes in inter- 
state transportation by rail, superseded all state 
laws on the subject.—Koukouris v. Union Pac. 
R. Co., Mo.. 186 S. W. 545. 


7 

34. Constitutional Law—Class Legislation.— 
Foundries are works for the casting of metals, 
and the conditions and circumstances under 
which foundry employes work being different 
from those of other employments, Laws 1913, p. 
401, requiring foundries to rovide sanitary 
toilet facilities for workmen is not invalid as 
class legislation.—State v, Scullin-Gallagher 
Iron & Steel Co., Mo., 186 S, W. 1007. 


35. Contracts—Mutuality—Where defendant 
hired plaintiff to haul logs at certain rates, as 
plaintiff alleged, for an entire year, the contract 
was not enforceable where plaintiff was in no 
way bound to perform; there being no mutual- 
ity of consideration—Grayling Lumber Co. v. 
Hemingway, Ark.. 187 S. W. 327. ‘ 

36. Negligence.—A contracting party will 
not be relieved from the results of his negli- 
gence in failing to read the contract though the 
other party told him that the contract was a 
duplicate of a former one.—Parker v. Parrish, 
Ga., 89 S, E. 381. 


37.—-—Work and Labor.—A contract for the 
painting of a house, Pupcensesing. performance 
to the satisfaction of defendant, requires only 
that the work should be done in such a work- 
manlike way as would satisfy any reasonable 
man, and does not make defendant’s mere dis- 
satisfaction a defense against payment of the 
— price.—Miller v. Phillips, R. I., 98 Atl. 








38. Contribution — Apportionment. — Where 
there is a single claim against several debtors, 
if equity has jurisdiction it will apportion the 
burden ratably among them; or, if one is com- 
pelled to pay more than his share, will give him 
contribution against the other.—Interstate Land 
& Investment Co. v. Logan, Ala., 72 So. 36. 


39. Conversion—Equitable.—Where testator 
directs sale of land and distribution of pro- 
ceeds, there is an equitable conversion, but, if 
the beneficiaries elect to take the property as 
land, there is_a reconversion, and it will be 
treated as land instead.of money.—Gilbreath v, 
Cosgrove, Mo.. 185 S. W. 1181. 


40. Corporations—Fraud.—Director of a cor- 
poration, who, tee the capital stock to be 
largely “wind,” and that the corporation was 
in no condition to pay dividends, sold his stock 
to a co-director and received in payment div- 
idends illegally declared and other assets of 
the corporation held liable to creditors for the 
amount so received.—Coleman v. Booth, “Mo., 
186 S. W. 1021. 


41.——Officer.—That attorney is officer or 
stockholder of corporation does not preclude 
him from recovering value of professional serv- 
ices rendered corporation outside scope of his 
duty as such officer or stockholder.—Merchants’ 
Ice Go. v. Scott & Dodson, Tex., 186 S. W. 418. 


42. Stockholder.—Ownership of a majority 
of corporation stock gives the holder no greater 
right to the corporation property than if he 
owned 30 per cent or less. ommonwealth v. 
Muir, Ky., 186 S. W. 194. 


43. Subscription.—In action by bank, on 
note given for stock, against subscriber and 
indorser, facts that subscriber executed renewals 
and paid interest, treating notes as personal 
debt, was not conclusive, on question of waiver 
by subscriber of his option, under collateral 
contract with party who induced him to sub- 
scribe, to take back the stock.—Bean v, Hall, 
Tex., 185 S. W. 1054. 


44. Trust Fund.—The capital stock of a 
corporation is a trust fund that must be de- 
voted to its debts and preserved for the benefit 
of all creditors, and neither the corporation nor 
the individual stockholder can divert it directly 
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or indirectly from that 
Harner, Ark., 186 S. W. 75. 


45. Covenants—Encroachment.—Where land 
soid under warrant encroached on a railroad 
right-ol-way, sucn right was an incumpbrance 
ana the grantee on removing it couid recover 
the amount necessarily paid in so doing, with 
interest, if fair and reasonable, as damages tor 
the breach of covenant.—Pritchard v. xebori, 
Venn., 136 S. W. 121, 


46. Customs and Usages—Contracts.—Known 
usage of a business is presumed to form part 
of contracts mage in respect thereto.—#ried- 
heim v. Waiter H. Hildic Co., S. C., 89 S. Kk. 353. 


47. Descent and Distribution—Cancellation of 
Deed.—hignt to cancel ageed obdtained by fraud, 
duress, or undue influence passes to neirs on 
death of grantor, provided ne has not ratified 
or acquiesced in its execution.—in re Bilackin- 
ton’s wstate, ladaho, 158 Pac, 492. 


48. Death—Contributory Negligence, — That 
the motner of a six-year-old cniid sent him on 
an errand, in the performance of which he was 
Killed tnrough the negligence of a motorman, 
did not deprive her of her right to recover on 
the grouna Ol contributory negligence.—Savan- 
nan silectric Co. v. Dixon, Ga., 39 S. K. 373. 


49. Presumption.—In an action for injuries 
for death by de.endant’s negligence, the deced- 
ent is presumed to have exercised ordinary care 
tor her own protection; but this presumption 
does not continue after all the facts of the in- 
jury are shown.—Carison v. Atchison, T. & 5S, 
F. Ry. Co.. Mo., 187 S. W. 842, 


50. Divoree—Custody of Child.—Where in di- 
vorce the custody of infants is awarded, such 
judgment is a conclusive adjudication as to 
those conditions and circumstances, but does not 
preciude subsequent proceedings involving the 
custody of such initants when the conditions and 
circumstances have changed.—Ex parte Garcia, 
Tex., 187 S. W. 410. 


61. Desertion.—Where a wife, with the con- 
sent of her husband, went to her relatives’ home 
to live until her husband could secure means to 
enable them to commence housekeeping, she 
could not be charged with desertion until the 
husband had canceled his consent that she live 
with her reiatives.—Herschback v, Herschback, 
Ore., 158 Pac. 526. 


_ $2, Indignity.—The conduct of a husband 
in kissing the wire of his cousin, whose presence 
was obnoxious to his wife, was such an indignity 
as justified separation and constituted a ground 
tor divorce.—kLlder vy. Elder, Mo., 186 S. W. 530. 


53. Modification of Decree.— Under Rev. 
St. 1909, §§ 2375, 2381, a divorce decree, award- 
ing alimony, but not mentioning a child except 
to award its custody to the mother, upon motion 
subsequent to the term of rendition, may be 
modified to require of the father support for the 
child.— Robinson v. Robinson, Mo., 186 S. W. 1032. 


64. Remarriage.—The fact that a wife, after 
securing a divorce decree, remarries pending ap- 
peal, does not affect the court of appeal’s de- 
termination of the appeal.—Glover v. Glover, 
Mo,, 187 S. W. 278. 


55. Esteppel—Conversion. — Where defend- 
ant’s compliance with plaintiff’s request not to 
take steps against plaintiff's clerk, who had 
stolen coal and sold it through defendant, re- 
sulted in no loss to defendant, plaintiff is not 
estopped to hold defendant for conversion.— 
Pittsburg & Midway Coal Co. v. ing Harris 
Coal Co., Mo.. 187 S. W. 263. 


56. Fraternal Association.—Defendants, di- 
rectors of a fraternal insurance society, in an 
action to compel them to account for assets 
wrongfully assigned to another company, could 
not urge that the society ceased to exist from 
the date of the assignment so as to entitle mem- 
bers who transferred to the new company to 
participate in the assets of the fraternity as 
against members who persevered in the fra- 
ternity, where after such assignment defendants 
as directors joined with the fraternity as plain- 
tiffs in an injunction suit—Bowman v. Ander- 
son, Mo., 186 S. W. 1012. 


67.——-Negligence.—Where negligence is re- 
lied upon as ground of estoppel, it must not only 


purpose.—Lefker v. 























influence the action of someone to his injury, 
but must reasonably have been expected that it 
would have such effect, though he exercised 
ordinary care,—Commonwealth Bonding & Casu- 
alty Ins. Co. v. Meeks, Tex., 187 S. W. 681. 


58. Exchange of Property — Rescission. — 
Where defendant gave plaintiff a mule against 
which there was a title note outstanding in ex- 
change for a horse, and holder of title note re- 
covered possession of mule in replevin, since in 
such trade there is a warranty of titles to ani- 
mals, plaintiff was entitled to return of his 
horse tor failure of consideration.—Hatcher v. 
Bagwell, Miss., 72 So. 193. 


59. Execution—Leviable Interest. — Where 
personalty has been sold on credit, reserving 
title until payment, the vendee in possession 
has such interest as will authorize interposi- 
tion of claim, if property is levied on under exe- 
cution against aefendant other than vendee.— 
Our Bank y. Corry, Ga., 89 S. E. 365, 


60. Executors and Administrators—Foreign 
Administrator.—Where defendant paid to for- 
eign administrator money belonging to decedent, 
where no certified copy of the record of such 
administrator’s appointment and qualification 
had been filed as required by Code 1906, § 2099, 
the defendant was liable to the local adminis- 
trator for the amount, notwithstanding that 
some two years thereafter a proper certificate 
was filed.—City Savings & Trust Co. v. Bran- 
chieri, Miss., 72 So. 196. 


61. Exemption—Automobile.—An automobile 
is not exempt from execution, under Shannon’s 
Code, § 3794, exempting horses, mules and wag- 
ons, etc.—Prater v. Riechman, Tenn., 187 S. W. 


62, Personal Privilege.—Right of exemp- 
tion from attachment or garnishment is per- 
sonal privilege which may be waived and will 
be lost if not asserted before sale, and so cannot 
be accorded the effect, when asserted, of relat- 
ing back to seizure of res, making it wrongful 
from beginning.—Barnhart Bros. & Spindler v. 
Dollarhide, Mo. 186 S. W. 564. 


63. False Imprisonment—Unlawful Arrest.— 
Citizen who calls on town marshal merely to 
preserve peace and secure safe passage through 
street is not liable for arrest by marshal super- 
induced by violence of persons creating disturb- 
ance.—Heitcamp v. Willis, La., 72 So. 216. 


64. Frauds, Statute of—Conditional Sale.—Act 
of conditional purchaser of land, who was to 
pay by installments, in abandoning the contract 
and land, was not a transfer of an interest in 
land, within the statute of frauds.—W. F. Miller 
Co. v. Grussi, Conn., 98 Atl. 90. 


65. Fraudulent Conveyances — Community 
Property.—Voluntary conveyance of community 





‘property by husband to wife, deed expressly pro- 


viding that conveyance should not become ab- 
solute until satisfaction of vendor’s lien, was not 
void as to holder of vendor’s lien note, under 
Rev. St. 1911, art. 3967, touching voluntary con- 
veyances.—Collett v. Houston & T. C. R. Co., 
Tex., 186 S. W. 282. 


66. Habeas Corpus—Appeal and Error.—The 
state has the right to appeal from an order on 
habeas corpus without giving security for costs. 
—State v. Chancey, Ala,, 72 So. 213. 


67. Highways—Unregistered Automobile. — 
Under Laws 1911, c. 162, §§ 8, 11, 16, prohibiting 
the operation of unregistered automobiles upon 
highways, where plaintiff was injured by a de- 
fective bridge belonging to defendant town, 
while operating an unregistered automobile, he 
had only the rights of a trespasser, and the town 
owed him no duty to keep the highway safe.— 
MeCarthy v. Inhabitants of Town of Leeds, Me., 


68. Hoespitals—Patient.—The proprietor of a 
hospital or sanitarium is bound to give the pa- 
tient reasonable care and to have that knowl- 
edge of the necessities of his case resulting 
from his care and from the possession of ordi- 
nary skill in his treatment, and for failure to 
perform such duty is liable in damages.—Durfee 
v. Dorr, Ark., 186 S. W. 62. 

69. Husband and Wife—Tort of Wife.—The 


Married Woman’s Act has not changed the rule 
that neither husband nor wife is liable to 
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the other in a civil action for a personal tort. 
—Butterfield v, Butterfield, Mo., 187 S. W. 295. 

70. Indictment and Information—Evidence.— 
Under an information for assault with intent to 
commit robbery, pleading that accused, “with a 
deadly weapon, to-wit, a loaded revolver,” made 
the assault, proof that assault was made with 
such weapon, is not necessary.—People v. Mc- 
Inery, Cal., 158 Pac. 128. 


71. Innkeeper—Guests.—A guest has the 
right to respectful treatment at the hands of a 
hotel keeper and his employes, and may insist 
that they neither insult him nor indulge in 
conduct or speech norseeeeny. causing discom- 
a v. Dean Hotel Co., Mo., 186 S. W. 


72. Insurance—<Acceptance of Policy.—An in- 
sured cannot, after receiving a life policy, delay 
acceptance for nearly six months, and then, by 
writing “Accepted” on the face of the policy, 
place it into effect, thus delaying time for pay- 
ment of subsequent premiums.—Lyke v. Amer- 
ican Nat, Assur. Co., Mo., 187 S. W. 265. 


73.——Date of Policy.— Where a policy was is- 
sued with a rider for preliminary short-term 
insurance to the date of the principal policy; on 
the same terms as the policy, the “first policy 
year, within the meaning of the suicide clause,” 
began at the date of the issuance of the policy 
with the short-term insurance.—American Nat. 
Ins. Co. v. Thompson, Tex., 186 S. W. 254. 


74. Waiver.—A local agent of a fire com- 
pany, authorized to solicit insurance, deliver 
policies, and collect premiums, may waive con- 
ditions and forfeitures in the policy regardless 
of authority conferred by insurer, unless in- 
sured knows of such limitations.—New Jersey 
Fire Ins. Co. v. Baird, Tex., 187 S. W. 356, 


75. Intoxiecating Liquors — Prohibition. — 





“Where county prohibition was put in force by 


a local option election, holding of subsequent 
election did not suspend or destroy it, until 
results of such subsequent election were put in 
force as prescribed by law, by publication of no- 
bg of result.—State v. Phillips, Mo., 186 S. W. 


76. Regulation. Words “not a _ licensed 
dramshop keeper or by law authorized to sell 
liquor as a wholesaler” appearing in ordinance 
will not characterize enactment as a “regula- 
tion” of the liquor traffic rather than as a “pro- 
hibition.”—City of East Prairie v. Greer, Mo., 
186 S. W. 952. 


77. Landlord and Tenant—Pleading.—In a 
suit to enjoin the placing of a booth for the 
conduct of private business in a public street, a 
petition which did not allege ownership of the 
plaintiff’s landlord in fee of the street, nor any 
injury suffered more than was common to the 
general public, was insufficient——Winter Bros. v. 
Mays, Ky.. 186 S. W. 127. 


78. Repairs.—Landlord was not relieved of 
duty to repair fences by provision in lease that 
lessee should have right to cut sufficient timber 
for necessary posts to fence place.—Desverges 
v. Marchant, Ga., 89 S. E. 221. 


79. Lareeny—Bailor.—One may steal his own 
property, which at the time is in the possession 
of a bailee or pledgee.—Cote v, Gillette, Mo., 
186 S. W. 538. 


88._—-Evidence.—In a prosecution for steal- 
ing a hog, where the state’s evidence did not 
show any carrying away of the hog after it was 
killed, it was error to convict of larceny.—Mc- 
Kenzie v. State, Miss., 72 So. 198. 


81. Intent.—A fraudulent intent at the time 
of finding lost property is necessary to consti- 
tute the crime of larceny; but the fact that the 
property contained no means of identification is 
Hee defense.—Hutspeth v. State, Tex., 187 S. W. 

40. 











82. Malicious Prosecution—Probable Cause.— 
Appearances which would deceive a reasonably 
intelligent and careful man, and cause him to 
believe another guilty of crime, constitute rea- 
sonable cause, and will excuse him in an action 
for malicious prosecution,—Cote v. Gillette, Mo., 
186 S. W. 538. 


83. Marriage—Divorce—A default divorce 
judgment is, in later action between the parties, 





evidence of marriage prior to the divorce.—But- 
terfield v. Butterfield, Mo., 187 S. W. 295. 

84. Master and Servant—Fellow Servant.— 
Federal Employers’ Liability Act of 1908 abol- 
ished rule exempting employer from responsi- 
bility for negligence of fellow servant toward 
another.—Koukouris v. Union Pac. R. Co., Mo., 
186 S. W. 545. 

85. Respondeat Superior.—Where plaintiff 
was injured by being struck by hot rivet dropped 
through negligence of independent contractor 
constructing a building, the owner was not lia- 
ble; the negligent act not being a necessary 
or natural result of the work.—Smith v. Bank 
of Commerce & Trust Co., Tenn., 186 S. W. 465. 


86. Warning.—Where engineer of a train 
was warned that a hand car and employes would 
be likely to be upon the track, it was his duty 
to keep a sharp lookout and to have the train 
under such control that it could be stopped 
within a reasonable time.—Illinois Cent. R. Co. 
v. Evans. Ky., 186 S. W. 173. 


87. Monopolies—Restraint of Trade.—Under 
anti-trust laws, recovery cannot be had upon a 
contract wherein defendant agrees to sell no 
other goods than those sold him by plaintiff, to 
sell such goods at prices to be indicated by 
plaintiff, and to have no other business or em- 
ployment.—W. T. Rawleigh Medical Co. v. Gunn, 
Tex., 186 S. W. 3865. 


88. Mortgages—Advertisement for Sale. — 
Where plaintiff purchased at a foreclosure sale 
under a power which was void for failure to 
duly advertise, he was charged with notice of 
the invalidity, and cannot recover for expense 
and loss in consequence.—Martini v. Emery, 

I,, 98 Atl. 52. 


89. Assumption of Debt.—Generally a pur- 
chaser of mortgaged lands is not liable for the 
mortgage debt unless he expressly or impliedly 
agrees to pay it.—Interstate Land & Investment 
Co. v. Logan, Ala., 72 So. 36. 


90. Supplementary Judgment.—In actions 
to foreclose mortgages, no supplementary judg- 
ment, depending for its validity upon facts found 
and not pleaded, could have properly been ren- 
dered.—Suisman v. Gorentz, Conn., 98 Atl. 89. 


91. Municipal Corporations—Estoppel. — A 
landowner, who, when advised by a city’s repre- 
sentative that a sewer was planned across his 
land, said he would fight it, being afterwards 
constructed without his knowledge, held not 
estopped to demand, in injunction suit, removal 
of the sewer and cancellation of assessment 
against his land for its cost.—Fraser v. City of 
Portland, Ore., 158 Pac, 514 


92. Negligence.—There can be no recovery 
for personal injuries caused by defendant’s au- 
tomobile, if plaintiff negligently pulled his horse 
suddenly to the left without notice or warning 
to the driver of the automobile, while the auto- 
mobile was so close that its driver did not have 
a reasonable opportunity to avoid the collision. 
—Morrison v. Clark, Ala., 72 So. 305. 


93. Negligence.—It is negligence per se for 
an autoist to run his car in excess of ordinance 
speed.—Barton v. Faeth, Mo., 186 S. W. 52. 


94._—_Ordinance.—Where an ordinance re- 
quires the publication of a notice of a proposed 
initiative measure, amending the city charter, 
for a certain time, failure to publish such notice 
at the required time will vitiate the amendment. 
—Staples v. City of Astoria, Ore,, 158 Pac. 518. 


95. Pedestrian.—A pedestrian has the same 
right on a street as a driver of a vehicle, and 
is no more bound to watch for the approach of 
motor cars than motorists are bound to watch 
for him.—Carradine v. Ford, Mo., 187 S. W. 285. 


96. Negligence — Humanitarian Doctrine. — 
The rule of last clear chance does not apply 
where negligence of person injured and of de- 
fendant concur, and at time of accident each 
contributes to it—Callery v. Morgan’s Louisiana 
& T. R. & S. S. Co., La., 72 So. 222. 


97. Imputability.—The negligence of the 
chauffeur of a stent oni automobile, which 
collided with defendant’s train at a crossing, 
held not imputable to the passengers of the au- 
—— oa Air Line Ry. v. Barrow, Ga., 
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98. Nuisance—Ordinary Comfort.—Where the 
air is corrupted by noisome smells so as to sub- 
stantially interfere with the ordinary comforts 
of human existence, or to materially diminish 
the value of another’s property, such smells con- 
stitute a nuisance.—Swanson v. Bradshaw, Mo,, 
187 S. W. 268. 


99. Obstructing Justice—Ordinance.—Where 
defendant held.a party who had been fighting 
and did not turn him over to a marshal, not to 
hinder the latter in arresting, but in a bona fide 
effort to prevent party from again fighting, de- 
fendant was not guilty of violating ordinance 
making it offense for any person to hinder of- 
ficer in making arrest.—Gray v. Town of Clan- 
ton, Ala., 72 So. 209. 


100. Partition—Ratification.—Court’s order of 
distribution in partition proceedings could not 
be treated as ratification of comimissioner’s 
breach of duty in paying over funds to party 
before order was entered, where, on day before 
order was made, judgment creditor of a party 
to the partition suit filed its creditor's bill as 
for an equitable garnishment of its debtor's 
funds in hands of the commissioner.—Otto F. 
| a a Brewing Co. v. Weber, Mo., 186 
8. . 2 


101. Perjury—Materiality. — To convict of 
false swearing or perjury, it is necessary that 
every fact essential to establish guilt be proved 
beyond reasonable doubt, by testimony of at 
least two witnesses, or one witness and strong 
corroborating circumstances.—Hansford y. Com- 
monwealth, Ky., 186 S. W. 498. 


102. Physicians and Surgeons—Evidence.— 
Where plaintiff sought to show malpractice by 
X-ray photographs of her arm, it was not error 
to exclude photographs of an alleged normal 
arm, not material to the case, but which would 
have raised collateral issues and was of an ex- 
periment outside the case; admission of such 
evidence being within the discretion of the court. 
—Davis v. Dunn, Vt., 98 Atl. 81 


103. License.—Party who was teacher and 
demonstrator of chiropractic system before class 
in chiropractic school, and treated afflicted sub- 
jects who sought and received treatment at his 
hands free of charge, was guilty of practicing 
a system of treating the sick without possessing 
a certificate of the state board of medical ex- 
aminers.—People v. Oakley, Cal,, 158 Pac. 505. 


104. License.—Statute rendering it unlaw- 
ful for a person to practice any art of healing 
without a certificate from the state board of 
medical examiners, covers practice of medicine, 
whether services are gratuitous or not.—People 
v. Vermillion, Cal., 158 Pac. 504. 


105. Principal and Agent—Implied Authority. 
—Agent authorized merely to collect a note has 
no implied authority to accept another in pay- 
ment, and his as will not be bound, un- 








less, with full knowledge, he ratified the act.— 
Miller v. People’s Sav. Bank, Mo., 186 S. W. 547. 
106. Liability.—In an action for damages 





for fraud resulting in a deed of the equity of 
plaintiff's farm, the owner of the flat conveyed 
in exchange who benefited by the fraud of the 


other defendants as his agents was liable in 
damages, though he _ no knowledge of the 
woes: ——Brigham v. T. D. Judy Inv. Co., Mo., 186 
Ss. W. 15. 


107. Principal and Surety—Release of Surety. 
—tThe surety on a contractor’s bond is not dis- 
charged because 20 per cent is not at all times 
retained, as provided by the contract, where the 
owner not only pays in good faith on the archi- 
tect’s certificates, but in the end 20 r cent is 
retained.—Da Moth & Rose v. — oro Inde- 
pendent School Dist., Tex., 186 S. 437. 


108..—Release of Surety.—A Sheela show- 
ing that the contract price was paid to the con- 
tractor without ——— the somone 10 Fong 
cent which was more than the sum sued 
and indicating failure to notify the surety of 
robable inability by the contractor to perform, 
s demurrable, since it shows a release of the 
surety.—Pond Creek Coal Co. v. Citizens’ Trust 
& Guaranty Co., Ky., 186 S. W, 494. 


109. Railreads—Look and Listen.—The law 
exacts from driver of automobile strict perform- 
ance of duty to stop, look and listen before 
driving on railroad crossing, at time and place 





where it will be eGomtie ee cnet v. Morgan’s 
Louisiana & T. R. S. Co., La. 72 So. 222. 


110. ‘Trespassers.—Where the engineer saw 
that a horse attached to a wagon and awaiting 
freight at a station was frightened by the ep. 
proaching train, he should have stopped e 
train to avoid injury, and this duty would exist 
even if plaintiff’s horse and wagon had been 
trespassers, instead of invitees, on the station 
grounds, n Antonio & A. P. Ry. Co. v. 
Schwethelm, Tex., 186 S. W. 414. 


111. Sales—Selection from Mass.—Where de- 
fendant bought cattle to be selected by him 
from all the cattle of a specific herd, the sale 
by the owner to other buyers of cattle from 
such herd was a breach of the contract, and de- 
fendant was not obligated to accept culls and 
remnants of such herd.—Consolidated Nat. Bank 
of Tucson v. Giroux, Ariz., 158 Pac. 451, 


112. Waiver.—Modification of contract for 
delivery of a harvester, after seller’s breach, by 
buyer’s agreeing to take the one of which de- 
livery was delayed if seller would extend time 
for payment, did not waive damages for the past 
breach, where the modified contract neither ex- 
pressly nor by implication showed a waiver.— 
Peak vy. International Harvester Co. of America, 
Mo., 186 S. W. 574 


113. Specific Performance—Compliance.—In a 
suit for specific performance of contract where- 
by patent issued to defendant was to be prop- 
erty of firm consisting of plaintiff and defend- 
ant, plaintiff could not recover where he had 
not fully complied with his contract and did not 
offer to perform or show any equitable excuse 
ee Sao v. Meredith, Tex., 187 


114, Street Railroads—Evidence.—In action 
for death of motorcyclist struck by street car, 
evidence that motorcycle approached tracks at 
speed of over 50 feet per second in street so nar- 
row that deceased could not be seen by motor- 
man more than a second before collision held 
not to sustain a verdict for Pons. —Schoen- 
hard v. Dunham, Mo., 187 S. W. 


115. Negligence.—A motorman may assume 
that an automobile will stop before coming to 
the track, and a realization of its danger re- 
quiring added precautions would arise only 
when it appeared that it was being driven in 
ignorance or disregard of the possibilities of 
meeting an approaching car, or had gotten so 
near the track that it could not be stopped.— 











Taylor v. Pacific Electric Ry. Co., Cal., 158 Pac. 
119. 
116. Subrogation—Surety. — Plaintiff, surety 


on a note secured by the maker’s mortgage of 
certain mules, who, after all the mules but one 
had been sold and the proceeds applied on the 
debt, pdid the balance of the note, was subro- 
gated to the rights of the creditor against the 
principal and the purchasers of the remaining 
Seay v. Greenwood, Tex., 186 8S, W. 


117. Trover and Conversion—Sale on Credit.— 
Where personalty is sold for cash, but purchaser 
is to have time to check and examine shipment, 
and performance by purchaser is refused on de- 
mand in reasonable time, trover will lie—Moon 
v. Gulf Fish Co., Ga., 89 S. E. 374. 


118. Vendor and Purchaser—More or Less.— 
The words “about,” “estimated,” or “more or 
less” in a conveyance are no protection against 
liability for false representations as to acreage, 
and the mere fact that a deficiency is very large 
is often treated as in itself evidence of fraud.— 
Jeffreys v. Weekly, Ore., 158 Pac. 622, 


119. Waters and Water Courses—Negligence. 
—A railroad was not negligent in constructing 
an embankment with a 90-foot opening for a 
water course, unless it had reasonable cause to 
believe that a larger opening would be re- 
quired to dispose of water like 4 to accumulate. 
— ein v. St. Louis S. W. Ry. Co., Mo., 187 


120. Wills—Survivorship.—Where devise is 
made to two or more persons, and one or more 
die before testator, there being no words of 
survivorship in will, property going by will to 
deceased person or persons becomes part of tes- 
tator’s undevised estate and goce to his heirs.— 
Hagood v. Hagood, Tex., 186 4 








